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James C. Fitzpatrick

HUGHES HUBBARD & REED LLP
One Battery Park Plaza

New York, New York 10004

(212) 837-6000

Attorneys for Petitioner S ) I I
Broadcast Music, Inc. S P )

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

........................ X
BROADCAST MUSIC, INC,, :
:  Related to United States v. Broadcast
Petitioner, : Music, Inc., 64 Civ. 3787 (LLS)
-against_ 08 Civ. (LLS)
DMX INC.,

. PETITION FOR
Respondent. ; DETERMINATION
OF REASONABLE LICENSE
FEES

Petitioner Broadcast Music, Inc. (“BMI”), by its attorneys, Hughes Hubbard &
Reed LLP, for its petition states as follows:

1. BMI seeks an order from the Court, pursuant to Article XIV(B) of the BMI
Consent Decree, setting reasonable fees and terms for licenses authorizing performances of
music in the BMI repertoire by DMX Inc. (“DMX?) in its music service to commercial
establishments (“commercial service”) in the United States, its commonwealths, territories and
possessions, effective as of June 3, 2005 and continuing through June 30, 2009.

2. Pursuant to the Order of Judge Stanton dated April 25, 2001 in United States V.

Broadcast Music, Inc., 64 Civ. 3787 (a copy of which is attached hereto as Exhibit 1), BMI
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brings this proceeding by separate petition and notes that this proceeding is related to 64 Civ.
3787,
The Parties

3. BMI is a music performing right licensing organization, with its headquarters at
320 West 57th Street, New York, New York 10019. BMI is a New York corporation that
oOperates on a non-profit-making basis, licensing the public performing right in approximately 6.5
million musical works on behalf of over 350,000 composers, songwriters and music publishers to
a wide variety of music users.

4. Upon information and belief, DMX is a corporation, with its principal place of
business at 600 Congress Avenue, Suite 1400, Austin Texas 78701. For many years, DMX and
Its corporate predecessor have been engaged in the business of programming and licensing
original music programs for use by customers operating commercial establishments throughout
the United States. Upon information and belief, THP Capstar Acquisition Corp, an affiliate of
Capstar Partners, LLC (“Capstar™), a private investment company, acquired the business of DMX
effective as of June 3, 2005 in a bankruptcy proceeding.

DMX’s Commercial Music Service

5. Today, DMX is in the business of distributing audio-only and audiovisual! music
programming to commercial establishments such as retail stores, Testaurants, hotels, offices and

airlines. DMX programs and transmits multiple commercial-free music channels that make use

_—

I DMX has nat applied to BMI for a license for the public performance of musical works in its audiovisual
programming, and so those performances are not licensed by BMI. To the extent that DMX should apply
scparately for such a BMI license that would be a different category of BMI license with different rates and

terms.
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of many genres of music

6. DMX's music service programming is transmitted to its customers by satellite or
made available on site through distribution to its customers of physical media such as compact
disks (CDs) playable through proprietary equipment.

7. DMXs customers pay a monthly subscription fee to receive the service. Upon
information and belief, DMX currently provides its service to tens of thousands of customer
locations throughout the United States.

Article XIV(A) Application of DMX
8. By letter dated June 3, 2005, DMX applied for a through-to-the-listener license to

perform publicly all of the compositions in BM]’s repertoire by means of its commercial service.

9. By letter dated September 1, 2005, BMI formally responded to DMX’s license fee
request, offering proposed rates and terms for a license, among other things.

10. In response to a further demand by DMX for a license fee quote for a license that
took into account that some BMI-repertoire music might be directly licensed by DMX (a “carve-
out” blanket license), on October 4, 2007, BMI made a carve-out license fee quote to DMX.

I1. Although the parties have been negotiating since June 2005 to try and reach
agreement on final fees and terms, to date, BMI has been unable to reach agreement with DMX
on a definitive license agreement.

12 DMX has been operating under an interim license agreement with BMI dated
November 4, 2005. The final fees to be established by this Court will be retroactive to the date

of application, June 3, 2005, with credit for any fees provided and paid under that interim

agreement,
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13. DMX has made no filing before this Court secking determination pursuant to the
BMI Consent Decree of a reasonable license fee.
Jurisdiction

14, Junsdiction is proper in this Court pursuant to the Court’s rate-setting authority
under Article XIV of the BMI Consent Decree. United States v. Broadcast Music, Inc., 1966
Trade Cas. (CCH) 4 71,94] (S.D.N.Y. 1966), as amended by 1996-1 Trade Cas. (CCH) 971,378

(S.D.N.Y. 1994) (the “BMI Consent Decree™). (A copy of the BMI Consent Decree is attached

hereto as Exhibit 2)

15. Pursuant to Article X1V of the BMI Consent Decree, the Court has jurisdiction
over the instant Petition because: (1) DMX has made written application for a reasonable fee
pursuant to Article XIV of the BMI Consent Decree; (11) BMI has advised DMX of the fee it
deemed reasonable for the licenses requested; and (i1i) more than 90 days have passed since BM]
advised DMX of the fee it deemed reasonable, and DM X has not made a filing in this Court
seeking determination of a reasonable fee. Accordingly, BMI may, pursuant to Article XIV of
the BMI Consent Decree, seek this Court’s determination of a reasonable interim and final
license fee with respect to DMX’s Commercial music service.

16. Venue is proper in this district as aresult of the express consent of DMX in

applying for a license pursuant to Article XIV of the BMI Consent Decree.

Relief Requested

25, WHEREFORE, BM] respectfully requests that the Court enter an Order:

(a) directing DMX to pay license fees at the rates and on the terms requested by

BMI for a license covering performances of BMI-repertoire music by DMX to customers at
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commercial establishments in the United States, its commonwealths, territories and possessions,

effective as of June 3, 2005 and continuing through and including June 30, 2009.

(b) for such other and further relief as this Court may deem just and proper.

Dated: New York, New York

January 10, 2008
HUGHES HUBBARD & REED LLP

. Fitzpatrick
attery Park Plaza

New York, New York 10004
(212) 837-6000

- and —

Marvin L. Berenson

Joseph J. DiMona

Stuart Rosen

320 West 57th Street

New York, New York 10019
(212) 830-2533

Attorneys for Petitioner Broadcast Music, Inc.
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EXHIBIT 1
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

T T T T T s - - - - - L Ll Ll L x
UNITED STATES OF AMERICA,
Plaintiff,
ORDER
- against -
64 Civ. 3787 (LLS)
BROADCAST MUSIC, INC.,
Defendant . : '
- e e e e e e e e oo - - =X

Since entry of the Consent Decree in this case, 1966 Trade
Cases (CCH) § 71,941 (S.D.N.Y. 19566), as amended by 1996-1 Trade
Cases § 71,378 (S.D.N.Y. 1994), there haﬁe been and will continue
to be a series of applications for construction of the decree,
for the setﬁing of reasonable rates, and similar'or related forms
of relief under the decree. Each of these applications presents
claims by different parties against Broadcast Music, Inc.' Each
may involve motions, stipulatibna, affidavits, and hearings or
trials. If allowed to continue, the filings made in these
separate matters will all aggregate indiscriminately in the
single file maintained with respect to this case; and for lack of
separate docket sheets and the maintenance of separate files, it
will be burdensome to retrieve or reconstruct the filings made in
these separate applications. '

Accordingly, to provide for the necessary separate file

identity, storage and docket sheet for each such application made
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.‘ ‘with respect to the decree in this case, the following steps will

‘be f ol 1 owed

' that it ig “Related to.

- Civ. 3787, ahall be maintained for each such proceeding, and

such a proceeding haa been commenced setting forth for eachgits -

. caption and its. docketnumber.
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EXHIBIT 2
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT oF NEW YORK

UNITED STATES oF AMERICA,

Plaintiff,
v. ’ Civil No.

64-Civ-37g7

BROADCAST MUSIC, INC. and
RKRO GENERAL, INC.,

Defendants. }

FINAL JUDGMRNT

Plaintiff, United States of America, having filed jts Complaint

II.

AB used jip this Final Judgment ;

(A) "Defendant~ means the defendant Broadcast Music, Inc., 2
New York Corporation;

(B) "Programming Period* meansg 4, fifteen minute period of
i thirty and

broadcastlng commencing on the hour and ;¢ fifteen,
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' (C) “Defendant‘g repertory* meang those Compositions, the
right of public Performance of which defendant has or hereafter
shall have the right to license or sublicense,

(B) Engaging in the commerciail publication or recording of
in the commercial distribution of sheet music or

Any writer w

i iti ommercially published of recorded, or
publisher of music actively engaged in the ‘music
publishing businegsg whose musical

ith any writer °r publisher who does not

satisfy reasonable standards of literacy ang integrity if the
defendant ig willing to submit to arbitration jip the County, City
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defendant
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€ name of any
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(B) Defendan¢ shall pot enter inteo any 4gdreement for the
acquisitjion or the llcens1ng of perfonming rightg
e recording of Public Performan
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(B) Defendant shall, upon the request of any Wnlicengeq
broadcaster, license the rights Publicly ¢o bPerform j¢g Tepertory
by broadcasting on either z Per program or per progra.nnning Period
basisg, at defendant's option, The fee for thig licenge shaljl
relate only ¢o Programs (including announcements), or tgo
Programming Periods, during which 3 licengeq COmposition ig
bPerformed. The fee shall bpe expressed, at defendant's Option,
either (1) in dollars, (2) as a Percentage of the Tevenue whjap the

( 0 the cage of Sustaining pr tams or progyr 9 Periods, ag
2 percentage of the applicable carg rate had the Program op
progra.mming bPeriod beep commercially sponsored, In the event

defendant¢ offers to licensge broadcasters on bases jp addition ¢o a

ant shall not refuse to offer to licenge the public
Performance by designated broadcasting stationg of such
Compositiong by a single license to any manufacturer, Producer or

distributor °f guch transcription or recordatiop or
advertiger or advertising agency on whoge behalf such transcriptiou
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bPer piece) musical compositions, the use of which shall pe
Tequested by the Brospective licensee,

transcribing"’of such composition; Provided, however, that nothing
shall Prevent defendant from restricting

Performanceg of a musical Composition jip order Teasonably ¢qo

ives of the Department of Justice shall, op written

(A) Accesg, during office hours of such defendaut, to ali
books, ledgers, accountg, correspoudeuce. memoranda, and other

employeesg of defendant.
Such matters .
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XIv.

(A)  subs
ject c .
de?endant shall wt‘:o all Provisions of ¢pj .
written applicat'icnlghln ninety (gg) days OES. Final Judgment,
Tom an applicanpt for a lice?if Eeceipt of a
€ for the ri
ght

- 7 -
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shall hay i
the fee Tequested by j¢. Should defendant ROt establjgh that the
fee TeQuested by ji¢ 16 a reasonable one, then the Court shaj)

onable fee baged upon all the evidence. Pending the
. any such Regotiationg op proceedings, th
shall havye the right ¢o Use any, some o all of the co

defendant’ g Tepertory to which
Payment of any fee or other Compensatjon, but Subject

Provisiong of Subsectijion (B) hereorf, and to the final order or
judgment entered by this Court jinp Such Proceeding;

(B) When gp applicant has the right ¢o bPerform any
dant’g Tepertory Pending the Completion of any

finally dctemiued by thig Court ghaj
the applicant Fequested g4 license;




VVVVVVV » 18
Filed 01/10/2008 Page 18 of

ntl
Case 1:08-cv-00216-LLS Docume

Covered by such licensge, either defendan¢ Or such music uger may
apply ¢o this Court for such determination Provided that gych

Dated: pNew York, N. Y. .
December 29, 1966

Dated: New York, New York
November lsg, 1994

Robert p, Patterson, Jr,
U.S.D.J.




